
THE COMPTROLLER QENEAAL 
DECISION O F  T H E  U N I T E D  S T A T E 8  
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FILE: B-208675 

MATTER OF: F e d e r a l  Sales S e r v i c e ,  I n c .  

DIGEST: 

While r e a s o n a b l e  d i s p u t e s  o v e r  t i m e l i n e s s  
of protest  o r d i n a r i l y  a r e  r e s o l v e d  i n  
f a v o r  of t h e  p ro t e s t e r ,  w h e r e  a r e a s o n a b l e  
i n t e r p r e t a t i o n  o f  t h e  p ro tes te r ' s  s t a t e m e n t  
a l l e g i n g  t i m e l i n e s s  s u p p o r t s  t h e  a c t u a l  
r e c o l l e c t i o n s  o f  t h e  a g e n c y ' s  employees  
t h a t  t h e  p ro tes te r  f i r s t  l e a r n e d  of 
i s s u a n c e  o f  a p u r c h a s e  order  t o  a n o t h e r  
par ty  more t h a n  1 0  work ing  days b e f o r e  
t h e  p ro tes t  was f i l e d  i n  GAO, p ro tes t  is 
viewed as u n t i m e l y .  

F e d e r a l  Sales S e r v i c e ,  I n c .  protests t h e  i s s u a n c e  
of p u r c h a s e  order N o .  542-1753 for p r i n t  w h e e l s  t o  Wang 
Laboratories, I n c .  by t h e  Agency for  I n t e r n a t i o n a l  
Development  ( A I D )  o n  t h e  b a s i s  t h a t  t h e  protester  h a s  a 
m a n d a t o r y  F e d e r a l  S u p p l y  S c h e d u l e  c o n t r a c t  fo r  t h e  items 
c o v e r i n g  t h e  per iod  i n  q u e s t i o n .  

We d i s m i s s  t h e  p ro tes t  as n o t  t i m e l y  f i l e d .  

F e d e r a l ' s  p r o t e s t  was f i l e d  i n  o u r  O f f i c e  on 
Augus t  23 ,  1982.  I n  t h i s  r e g a r d ,  w h i l e  F e d e r a l ' s  pro- 
t e s t  l e t t e r  is d a t e d  Augus t  1 6 ,  i t  was n o t  r e c e i v e d  
here u n t i l  A u g u s t  23. Under o u r  Bid  Protest  P roced-  
ures, t h e  d a t e  of rece ip t  i n  o u r  O f f i c e  is t h e  d a t e  of 
f i l i n g .  4 C.F.R. s 2 1 . 2 ( b ) ( 3 )  ( 1 9 8 2 ) .  

O u r  P r o c e d u r e s  r e q u i r e  t h a t  a pro tes t  be  f i l e d  n o t  
l a t e r  t h a n  1 0  w o r k i n g  d a y s  a f t e r  t h e  bas i s  f o r  p ro tes t  
is known. 4 C.F.R. S 2 1 . 2 ( b ) ( 2 ) .  A t  i s s u e  here is 
when t h e  protester f i r s t  l e a r n e d  o f  t h e  b a s i s  for pro te s t ,  
namely ,  t h a t  award  was made t o  Wang. If, as c o n t e n d e d  by 
F e d e r a l ' s  p r e s i d e n t ,  t h e  b a s i s  was f i r s t  communicated t o  
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Federal's sales representative by telephone on Monday, 
August 9, the protest is timely, but if, as the agency 
contends, the sales representative was informed during a 
visit to the agency on Friday, August 6, it is untimely. 

AID has furnished to our Office an August 16 memo- 
randum to the file prepared by the purchasing agent, 
stating that Federal's sales representative telephoned 
her "on the week of August 6" and that the purchasing 
agent advised that the order had been issued to Wang. 
The memorandum states that the sales representative 
indicated she would visit the activity "one day of the 
week of August 6 . "  The agent also has submitted an 
affidavit about a telephone conversation, in which she 
states that on August 6 the sales representative visited 
her office and was advised that the order would not be 
canceled. AID has furnished an August 16 memorandum 
prepared by another purchasing agent stating that the 
Federal representative also visited her on August 6 ,  and 
she advised that the Wang order would not be canceled, 
and that the Federal sales representative then left her 
office "and proceeded to talk with" the other agent. 

In rebuttal, Federal has submitted a statement by 
the sales representative that purports to establish Monday, 
August 9 as the date of notice. Under a heading "July 27, 
1982," she describes a telephone discussion with AID's 
purchasing agent about Federal's entitlement to the order, 
but the narrative under the next heading, "August 9, 1982," 
begins, "MS. McNeil [AID'S purchasing agent] called me the 
following week regarding another order she had placed with 
FSS on July 27," and states that she went to the procure- 
ment office to discuss the matter. July 27 was a Tuesday, 
however, and the "following week" (Monday-Friday) would be 
August 2-6, so the references under the August 9 heading to 
a telephone conversation and a visit to AID, in which the 
sales representative was informed of the award to Wang, 
more reasonably relate to the week of August 2-6. This 
interpretation agrees with the actual recollections of 
AID's employees--both procurement agents specify August 6 
as the date of the office visit. 

- 

The above circumstances do not form a basis for apply- 
ing the rule that disputes over timeliness are resolved in 
the protester's favor. See Nielsen, Maxwell & Wangsgard, 
B-205418, April 26, 198272-1 CPD 381. Here, not only do 
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.- 

we have  c o n s i d e r a b l e  e v i d e n c e ,  i n  t h e  form of documen t s  
f u r n i s h e d  by A I D ,  t h a t  F e d e r a l  l e a r n e d  t h e  b a s i s  f o r  
i ts pro tes t  o n  Fr iday ,  Augus t  6 ,  b u t  t h e  s t a t e m e n t  of 
t h e  p ro tes te r ' s  employee  i t s e l f  is  e q u i v o c a l  as  t o  
w h e t h e r  t h e  g r o u n d s  were f irst  known o n  Monday, Augus t  9 ,  
or a t  a v i s i t  to  t h e  agency  d u r i n g  t h e  p r e c e d i n g  week of 
Augus t  2-6 (Monday-Fr iday) .  The s a l e s  r e p r e s e n t a t i v e ' s  
s t a t e m e n t  t h u s  r e a s o n a b l y  s u p p o r t s  t h e  ac tua l  recollec- 
t i o n s  of t h e  a g e n c y ' s  employees .  

Under t h e  c i r c u m s t a n c e s ,  w e  mus t  c o n c l u d e  t h a t  
F e d e r a l  r e c e i v e d  n o t i c e  of award t o  Wang on Augus t  6 .  
T h e r e f o r e ,  t h e  p ro tes t ,  f i l e d  h e r e  o n  Augus t  23, is  
u n t i m e l y .  4 C.F.R. S 21.2(b)(2). 

The pro tes t  is d i s m i s s e d .  

A c t i n g  G e n e r a l  Counse l  
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